Article 16 Checklist - Public Procurement

Article 16 Checklist - Public Procurement

Objective: To ensure compliance with national and/or EU public procurement rules 

	In general, a competitive tender process carried out in an open, objective and transparent manner can achieve best value for money in public procurement. This is in line with EC Treaty principles and EC Directives on public procurement. Essential principles to be observed in conducting the procurement function include: non – discrimination, equal treatment, transparency, mutual recognition, proportionality, freedom to provide service and freedom of establishment. The Directives impose legal obligations on public bodies in regard to advertising and the use of objective tendering procedures for contracts above certain value thresholds – (see Annex 1 for thresholds).


	Operational Programme
	

	Priority and Sub/Sub-Sub Priority
	

	Project Reference and Name
	

	Contract Type (service, supply or  works)
	

	Contract Reference Number
	

	Short description of contract
	

	Estimated value of contract (as estimated by contracting authority prior tender being launched)
	

	Procurement Conducted By (eg CPD)
	

	Name of Successful Contractor
	

	Contract Price
	


Preliminary questions (PQ) to decide on which audit tests to carry out:

	PQ 1: Is the contracting authority subject to either: 
	Yes
	No 

	Directive 2004/18/EC (public sector bodies)? (Art 1.9 and Annexes III and IV of Directive 2004/18/EC
	Go to PQ2
	Stop testing

	Directive 2004/17/EC (entities operating in the utilities sector)? (Article 2 and Annexes I to X of Directive 2004/17/EC)
	Go to PQ2
	Stop testing


	PQ 2: Is the contract for 
	Tick relevant box
	Go to 

	Services (eg engineers)
	
	Part 1

	Supply (eg materials)
	
	Part 2

	Works (eg construction)
	
	Part 3


Part 1 – Service contract

	Is the estimated value (net of VAT) of the Service contract below the relevant threshold (see Annex 1) for the particular type of Contracting Authority 
	Tick relevant box
	Go to 

	· Below
	
	Part 4

	· Above
	
	Part 5


Part 2 - Supply contract

	Is the estimated value (net of VAT) of the Supply contract below the relevant threshold (see Annex 1) for the particular type of Contracting Authority
	Tick relevant box
	Go to 

	· Below
	
	Part 4

	· Above
	
	Part 5


Part 3 - Works contract

	Is the estimated value (net of VAT) of the Works contract below the relevant threshold (see Annex 1) for the particular type of Contracting Authority 
	Tick relevant box
	Go to 

	· Below
	
	Part 4

	· Above
	
	Part 5


Part 4 – Contracts below the relevant thresholds (service, supply or works contracts)
	If a public works contract has an estimated value below the relevant threshold, a contracting authority, when awarding public contracts, still has to comply with the fundamental rules of the Treaty, notably the free movement of services and the right of establishment (Articles 43 and 49 of the EC Treaty) and thereby with the general principles of Community law (notably those of transparency and equality of treatment). From the judgment of the Court of Justice of February 21, 2008 (Case C-412/04, Commission/Italy) it flows that where it is established that such a contract is of certain cross-border interest, the award, in the absence of any transparency, of that contract to an undertaking located in the same Member State as the contracting authority amounts to a difference in treatment to the detriment of undertakings which might be interested in the contract but which are located in other Member States. Unless it is justified by objective circumstances, such a difference in treatment, which, by excluding all undertakings located in another Member State, operates mainly to the detriment of the latter undertakings, amounts to indirect discrimination on the basis of nationality, prohibited under Articles 43 and 49 of the EC Treaty. However, according to the judgment of the European Court of Justice in Commission v Ireland (Case C-507/03), it is up to the Commission to prove that the contract was indeed of "certain cross border interest".

When auditors detect that a contracting authority has awarded a public contract with an estimated value below the thresholds in apparent non-respect of the principles of transparency and non-discrimination they should try to determine whether there are elements which would substantiate cross-border interest (eg subject-matter of the contract, its estimated value, the specifics of the sector concerned including the size and structure of the market and commercial practices, the geographic location of the place of performance, evidence of tenders from other Member States or expressed interest by companies from different Member States). 

If there are insufficient elements to prove the existence of a violation of the general principles of the Treaty, compliance with national law should be examined and whenever appropriate, a breach of the general principles of the Treaty or of national Procurement law should be associated with an infringement of the principle of sound financial management.


Questions:
1. Has the contract been artificially split in order to avoid the requirement to publish the tender notice in the OJEU? (Article 9.3). If the contract has been artificially split and the total value of all elements exceed the relevant threshold in the Directive, then treat all elements as a single contract above the threshold and go directly to Part 5. In establishing whether or not the estimated contract value exceeds the relevant threshold it should be noted also that Article 9.2 states that the 'estimated value of the contract must be valid at the moment that the contract notice is sent' for publication.
Yes/No - If Yes, provide further details.
2. Has there been under-estimation of the contract value (ie estimated budget versus actual contract price), either intentional or unintentional, particularly where the budget price is just below the threshold in the Directive but the actual contract price is above the threshold. (Note any trends in this area between contracts awarded by the same contracting authority). Consider whether the contract should have been advertised in OJEU.
Yes/No - If Yes, provide further details.
3. For those contracts below the OJEU threshold, have the following Managing Authority requirements been observed?
ERDF:

	Estimated Value of Order (Excluding VAT)
	Quotations/ Tenders Required
	Minimum Documentation to Retain
	Findings/Comments

	Up to €200 (£200)
	For contracts of goods and services of less that £200 / €200, 3 oral quotations are not required providing the costs incurred for the goods and services can be considered reasonable. Therefore, for example, miscellaneous items of stationery can be purchased without obtaining quotes. Depending on the goods / services under question, the project promoter may still wish to obtain oral quotes to satisfy itself that value for public money is being obtained, and it would be considered good practice to do this occasionally. Care should be taken to ensure that contracts for goods and services are not being deliberately disaggregated to bring them under the £200/€200 limit, if this is seen to be happening, the resulting expenditure will be deemed ineligible.
	

	€200 to €2,175

(£200 to £1,500)
	3 oral quotations from competent suppliers who ordinarily supply the relevant service.
	1. Evidence that 3 quotations were sought.
2. A written record of the quotations sought, including the supplier details and the price, should be retained. Where possible this should comprise fax/email confirmation of the quote.
	

	€2,175.01 to €14,500 (£1,500.01 to £10,000)
	4 written quotations from competent suppliers who ordinarily supply the relevant service.
	1. Evidence that appropriate number of quotations were sought from prospective bidders/suppliers.
2. Documentation and/or Terms of Reference sent to all potential bidders/suppliers.

3. All tenders/quotes received and evidence they were received within the specified timeframe (date stamped).
4. Documented evidence of assessment of quotes or where tenders were sought include; signed scoring matrix, minutes of discussion and names of assessment panel members.

5. Correspondence with the successful and unsuccessful bidders/ suppliers. 

6. Contract or equivalent awarded to winning tender. 

7. Documented changes or addendums to contract. 
	

	€14,500.01 to €43,500 (£10,000.01 to £30,000)
	5 written quotations from competent suppliers who ordinarily supply the relevant service.
	As 1 to 7 above
	

	€43,500.01 to €EU threshold

(£30,001 to £EU threshold)
	Full Tender Action:
1. Advertisement in the regional press, ie those newspapers which are available across Northern Ireland.
2. It is not mandatory to also advertise in the local press but should it be done, it should be equally available to both communities.
All advertisements should appropriately acknowledge the EU funding being provided in line with the Publicity Guidance.
	As 1 to 7 above and in addition: 

8. Copy of advertisements in newspapers.
	


ESF:

	Estimated Value
	Quotations/ Tenders Required
	Minimum Documentation to Retain
	Findings/Comments

	
	For contracts of goods and services of less that £200 / €200, 3 oral quotations are not required providing the costs incurred for the goods and services can be considered reasonable. Therefore, for example, miscellaneous items of stationery can be purchased without obtaining quotes. Depending on the goods / services under question, the project promoter may still wish to obtain oral quotes to satisfy itself that value for public money is being obtained, and it would be considered good practice to do this occasionally. Care should be taken to ensure that contracts for goods and services are not being deliberately disaggregated to bring them under the £200/€200 limit, if this is seen to be happening, the resulting expenditure will be deemed ineligible.
	

	Up to £1,500
	2/3 oral Quotations (fax or email confirmation should be obtained)
	1. Evidence that 2/3 quotations were sought.

2. A written record of the quotations sought, including the supplier details and the price, should be retained. Where possible this should comprise fax/email confirmation of the quote.
	

	£1,500.01 to £10,000
	4 selected tenders.  The purchasing organisation provides a clear written specification of requirement and selects at least four companies of their choice to submit written tenders for the goods. The tender requires that the procurement be subject to the contracting authority’s terms and conditions 
	1. Evidence that appropriate number of quotations were sought from prospective bidders/suppliers.

2. Documentation and/or Terms of Reference sent to all potential bidders/ suppliers.

3. All tenders/quotes received and evidence they were received within the specified timeframe (date stamped).

4. Documented evidence of assessment of quotes or where tenders were sought include; signed scoring matrix, minutes of discussion and names of assessment panel members.

5. Correspondence with the successful and unsuccessful bidders/ suppliers. 

6. Contract or equivalent awarded to winning tender. 

7. Documented changes or addendums to contract. 
	

	£10,000.01 to £30,000
	5 selected tenders.  The purchasing organisation provides a clear written specification of requirement and selects at least four companies of their choice to submit written tenders for the goods. The tender requires that the procurement be subject to the contracting authority’s terms and conditions 
	As 1 to 7 above
	

	£30,001 to EU threshold
	Publicly advertised tender competition 

Publicly advertised open tender competition 

Invitation to tender is open to anyone and is advertised in newspapers – normally at least the Belfast Telegraph, News Letter, Irish News and if appropriate relevant trade journals 
	As 1 to 7 above and in addition: 

8. Copy of advertisements in newspapers.
	


4. In cases where there has been no advertising of the contract and it has been awarded directly by the contracting authority proceed as follows:

· Determine if there are elements which would substantiate cross-border interest, or if not
· Examine whether there is an infringement of national public procurement legislation
· Consider if there has been a breach of the obligation for sound financial management

Conclusion:
	


Part 4 – continued…
Additional works (below threshold) 

Check if any additional works / services have been awarded by negotiation without advertising. If such contracts for additional works have been awarded in this way, then establish:

(i) the value of the additional contracts and whether this would bring the cumulative value of the original and the additional contracts above the relevant threshold in the Directive.
(ii) whether the justification for the use of the negotiated procedure, without advertising, is valid.

Conclusion regarding additional works / supplies/ services awarded directly (ie by negotiation without advertising)

	Evaluate reasons/justifications

Were the justifications valid ?
No
A financial correction should be considered (direct award of the contract without any advertising)
Yes
Satisfactory




Audit testing finished.
Part 5 – Service, Supply or Works contracts above the relevant EC thresholds (see Annex 1) (EC procurement rules apply to these contracts). Directive 2004/18/EC covers the procurement procedures of public sector bodies. Directive 2004/17/EC covers the procurement procedures of entities operating in the utilities sector. 

Question 1

	Was the contract advertised in the OJEU?
	Tick relevant box
	Go to 

	· No
	
	Question 2

	· Yes
	
	Sub-Objectives 1 to 6, as appropriate.


Question 2

	Was the contract advertised in the National Press and/or local press?
	Tick relevant box
	Go to 

	· No
	
	Question 3 – Negotiated procedure without advertising

	· Yes
	
	Question 3 – Open, restricted, negotiated with advertising or competitive dialogue


Question 3 – (Provisional conclusion: The contract should also have been advertised in OJEU – Consider financial correction for non-respect of Directive. Continue…)
In the case of service contracts only, before continuing with this question, check that the type of service is not one listed in Annex II B of Directive 2004/18/EC (See Annex 3 of this document). If it is an Annex II B service contract then refer to DG Internal Market's 'Interpretative Communication on the Community law applicable contract awards not or not fully subject to the provisions of the Public Procurement Directives. If it is not an Annex II B contract then continue with question 3.
	What type of tender procedure was used? (See guide at Annex 2)
	Tick relevant box
	Go to 

	· Open
	
	Sub-Objective 1 - Test No.1

	· Restricted
	
	Sub-Objective 1 - Test No.2

	· Negotiated (with advertising) - Art 30
	
	Sub-Objective 0-A - Question 4

	· Competitive dialogue – Art 29
	
	Sub-Objective 0-B - Question 5

	· Negotiated procedure without advertising – Art 31
	
	Conclusion 1


Conclusion 1

	The contract has been awarded by the negotiated procedure without prior advertising. 
Was this justified?

The award of a contract by the negotiated procedure without prior advertising is a departure from the core principles of openness, transparency and competition and is a very exceptional procedure. Article 31 of Directive EC No. 18/2004 sets out the  4 cases where this procedure may be used:

1. for public works, supply or service contracts:

(a) where no tenders, no suitable
 tenders or no applications have been submitted in response to an open or restricted procedure provided that the original conditions of the contract are not substantially altered, or

(b) where for technical, artistic or other reasons connected with the protection of exclusive rights, the contract may be awarded only to a particular economic operator, or

(c) insofar as is strictly necessary when, for reasons of extreme urgency brought about by events unforeseeable by the contracting authority, the time limit for the usual (open, restricted etc)  procedure cannot be complied with. These circumstances cannot be attributable to the contracting authority.
It should be noted that definitions of ‘exceptions’ and ‘urgency’ are strictly interpreted by the Commission and the Courts. Factors giving rise to urgency must be unforeseeable and outside the control of the contracting authority. Where one of these exemptions is invoked, the contracting authority must be able to justify the use of the exemption. Therefore, enquire from the contracting authority as to the reasons / justification for not advertising it.
2. for public supply contracts in certain circumstances (see Article 31(2)a, b, c and d)

3. for public service contracts, when the contract concerned follows a design contest and must be awarded to the successful candidate.
4. for additional works (this is dealt with under Sub-objective 7 – contract implementation stage)

Record reasons/justifications
 for the award of a contract by the negotiated procedure without prior advertising
Evaluate these reasons/justifications: Are the justifications valid?

No
A financial correction should be considered (direct award of the contract without any advertising)

Yes
Go To Sub-Objective 7 – Contract implementation stage



Sub-Objective 0: To ensure that where the negotiated procedure with prior publication of a contract notice or the competitive dialogue procedure was used, that the relevant conditions for the use of these particular procedures were fulfilled.

0-A. Negotiated procedure with prior publication of a contract notice (Article 30) 
Contracting authorities may award their public contracts by negotiated procedure, after publication of a contract notice, in the following cases:

(a) in the event of irregular tenders or the submission of tenders which are unacceptable under national provisions ….. in response to an open or restricted procedure or a competitive dialogue insofar as the original terms of the contract are not substantially altered.

Contracting authorities need not publish a contract notice (ie another contract notice on top of the one used during the prior open or restricted procedure) where they include in the negotiated procedure all of, and only, the tenderers which satisfy the criteria of Articles 45 to 52 and which, during the prior open or restricted procedure or competitive dialogue, have submitted tenders in accordance with the formal requirements of the tendering procedure;

(b) in exceptional cases, when the nature of the works, supplies, or services or the risks attaching thereto do not permit prior overall pricing;

(c) in the case of services and intellectual services insofar as the nature of the services to be provided is such that contract specifications cannot be established with sufficient precision to permit the award of the contract by open or restricted procedures;

(d) in respect of public works contracts, for works which are performed solely for purposes of research, testing or development and not with the aim of ensuring profitability or recovering research and development costs.

0-A.
Question 4

	Have the conditions for the use of the negotiated procedure with prior publication of a contract notice been met?
	Tick relevant box
	Go to 

	· Yes
	
	Go to Sub-Objective 1 - Test No.1.2

	· No
	
	Consider a financial correction based on an irregular procedure being used to award the contract.


0-B. Competitive dialogue procedure (Article 29)

In the case of particularly complex contracts, Member States may provide that where contracting authorities consider that the use of the open or restricted procedure will not allow the award of the contract, the latter may make use of the competitive dialogue in accordance with Article 29. The first condition is that the market in question should be 'particularly complex'. Two types of markets that are regarded as being particularly complex, specifically where the contracting authorities:

· are not objectively able to define the technical means .... capable of satisfying their needs or objectives and/or

· are not objectively able to specify the legal and/or financial make-up of a project.

Detailed guidance in this area is given in DG Internal Market's 'Explanatory Note – Competitive Dialogue – Classic Directive' (CC/2005/04_rev 1 of 5.10.2005)

0-B.
Question 5

	Have the conditions for the use of the competitive dialogue procedure been met?
	Tick relevant box
	Go to 

	· Yes
	
	Go to Sub-Objective 1 - Test No.1.2

	· No
	
	Consider a financial correction based on an irregular procedure being used to award the contract.


Sub-Objective 1: To obtain evidence that the relevant time limits for submission of expressions of interest and/or tenders have been respected.

	When fixing the timescale for submitting expressions of interest / requests to participate or tenders, contracting authorities should take account of the complexity of the contract and allow sufficient time for submitting the necessary information and preparing tenders. The main minimum time-limits are calculated from the date of dispatching the notice to the OJEC.


	No.
	Test
	WP / Initials
	Conclusions / Comments

	1.1
	Open procedure

Ensure that the date for receipt of tenders was at least 52 days from the date of dispatch of the notice

Or, if a compliant
 PIN (Prior Information Notice) has been published the minimum time may be reduced to 36 days. 
	
	PIN: Yes / No
(a) Date of Dispatch of contract notice:

(b) Deadline date for receipt of tenders:

Number of days: (b) - (a) =
Minimum time respected: Yes / No

Obtain copies for file.


	1.2
	Restricted, Negotiated (with advertising) and Competitive Dialogue Procedures

Ensure that the date for receipt of expressions of interest to participate was at least 37 days from the date of dispatch of the notice requesting expressions of interest

Ensure that the date for receipt of tenders under restricted procedures: was at least 40 days from date of issue of invitation to tender;

Or, if a compliant2 PIN has been published the minimum time may be reduced to 36 days.

Note: Under a negotiated procedure the time allowed for receipt of tenders may be agreed between the parties.
	
	(a) Date of Dispatch of expressions of interest notice:

(b) Date for receipt of expressions of interest:

Number of days: (b) – (a) =
Deadline respected: Yes / No

PIN: Yes / No

Date of issue of invitation to tender:

Deadline for receipt of tenders:

Number of days:

Minimum time respected: Yes / No

Obtain copies for file.

	Conclusion:



Sub-Objective 2: To obtain evidence that the content of contract notices complies with the requirements of Annex VII of Directive (EC) No. 18/2004 and of the compliance with the specific rules concerning the specifications and contract documents.

	No.
	Test
	WP / Initials
	Conclusions / Comments

	2.1
	Contract Notices

Compare the actual content of the contract notice to the model in Annex VII A of Directive 18/2004 to ensure that all compulsory elements are included in the notice.

Obtain a copy of the notice and use a copy of Annex VII A as a means of recording compliance.
	
	

	2.2
	In the case of restricted, negotiated with advertising or competitive dialogue procedures, if the contracting authority intends to limit the number of participants to be invited (ie after pre-selection), the criteria they intend to use to shortlist the participants should be stated in the contract notice or a related descriptive document. Have such criteria been specified together with the minimum and maximum number of participants to be shortlisted?
	
	

	2.3
	Where the contract is to be awarded to the MEAT (most economically advantageous tenderer), have the award criteria been weighted or where this has not been possible, have they been listed in descending order of importance in the contract notice or related descriptive document?
	
	

	2.4
	Specifications

Where possible, are the technical specifications, as set out in the contract documents such as the contract notice (or in the contract or additional documents), defined to take account of accessibility criteria for disabled users? (Art 23.1)
	
	

	2.5
	Check that the technical specifications afford equal access for all tenderers and that they do not have the effect of creating unjustified obstacles to opening up the contract to competition. eg setting national standards without recognising the possibility for 'equivalent' standards. (Article 23)
	
	

	2.6
	Variants: Where MEAT is used, variants can be permitted provided this is referred to in the contract notice. Has this condition been complied with? 
	
	

	Conclusion:




Sub-Objective 3: To obtain evidence that, where the restricted, negotiated (with advertising) or competitive dialogue procedure was used, the contracting authority has carried out a non-discriminatory pre-selection procedure in order to invite at least 5 tenders (3 for competitive dialogue).

	Short-listing of candidates who meet the minimum qualification criteria must be carried out by non-discriminatory and transparent rules and criteria made known to candidates. The Directives require that a number sufficient to ensure adequate competition is invited to submit bids and indicate a minimum of five (provided there are at least this number that meet the qualification criteria). 


	No.
	Test
	WP / Initials
	Conclusions / Comments

	3.1
	Were all companies that submitted expressions of interest evaluated as part of the pre-selection phase?
	
	 

	3.2
	Ensure that the criteria used to select the candidates capable to perform the contract ("selection criteria") are those and only those set out in the Instructions to Tenderers and in the contract notice. (Obtain a copy of the relevant sections of the ITT)

Ensure that only the criteria relating to personal situation, financial capacity, technical capacity, relevant experience, expertise and competency of candidates were used to select the companies invited to submit tenders
.

Note any discriminatory or illegal selection criteria (eg nationality bias, specific brands)

Obtain and review a copy of the pre-selection report.

Were the criteria applied fairly and equally between candidates?

If some candidates were rejected are the reasons for rejection valid?
	
	

	3.3
	In the case of a competitive dialogue procedure and where the contracting authority intends to gradually reduce the number of solutions to be discussed, does the contract notice or related descriptive document indicate this? (Art 29.4)
	
	

	3.4
	For restricted procedures were at least 5 companies (3 for competitive dialogue and negotiated with advertising) selected and invited, in writing and simultaneously, to submit tenders or to negotiate or, in the case of a competitive dialogue, to take part in the dialogue? (Art 44.3)
	
	

	3.5
	Did the invitation include a copy of the specifications or of the descriptive document and any supporting documents or a reference to how to access these documents when they are made available by electronic means?
	
	

	Conclusion:




Sub-Objective 4: To obtain evidence that, at pre-tender submission stage, no unfair advantage was given to a particular tenderer.

	No.
	Test
	WP / Initials
	Conclusions / Comments

	4.1
	Obtain evidence that:

(i) responses to requests for information, tender documents and other supporting documentation were issued within 6 days of the request  and at least 6 days before the latest date for receipt of tenders.

(ii) additional information supplied to one party in response to a request was supplied to all interested parties.
	
	 

	4.2
	Where an information meeting was held were all potential tenderers invited?
	
	

	Conclusion:




Sub-Objective 5: To obtain evidence that the contracting authority has proper procedures in place for opening tenders to prevent abuse or impropriety at this stage.

	No.
	Test
	WP / Initials
	Conclusions / Comments

	5.1
	Were all tenders 

(i) opened together at the designated latest time and date set for their receipt.

(ii) in the presence of at least 2 officials 

(iii) recorded (Tenderer and price)

(iv) received after the closing date rejected.
	
	

	Conclusion:




Sub-Objective 6: To obtain evidence that the contracting authority has carried out a non-discriminatory evaluation procedure in order to award the contract.

	No.
	Test
	WP / Initials
	Conclusions / Comments

	6.1
	Obtain and review a copy of the Tender Evaluation Report. The report which must include at least the following: (Art 43)

(a) the name and address of the contracting authority, the subject-matter and value of the contract;

(b) the names of the successful candidates or tenderers and the reasons for their selection;

(c) the names of the candidates or tenderers rejected and the reasons for their rejection;

(d) the reasons for the rejection of tenders found to be abnormally low;

(e) the name of the successful tenderer and the reasons why his tender was selected and, if known, the share of the contract which the successful tenderer intends to subcontract to third parties;

(f) for negotiated procedures, the circumstances referred to in Articles 30 and 31 which justify the use of these procedures;

(g) as far as the competitive dialogue is concerned, the circumstances as laid down in Article 29 justifying the use of this procedure;

(h) if necessary, the reasons why the contracting authority has decided not to award a contract.
	
	

	6.2
	Award phase: 

Review the make up of the Evaluation Committee. Note any potential or apparent cases of conflict of interest.

Check that the criteria used to evaluate the tender bids ("award criteria") and the related weightings are those and only those set out in the Instructions to Tenderers and in the contract notice. (Copy relevant section)
	
	

	6.3
	Where a restricted, negotiated or competitive dialogue procedure was used, check that none of the criteria used at the pre-selection phase (ie criteria relating to personal situation, financial capacity, technical capacity, relevant experience, expertise and competency of candidates) were re-used at the evaluation stage.
	
	

	6.4
	Note the type of award criteria used: (ie lowest price or most economically advantageous tender (MEAT)

In the case of a competitive dialogue procedure, the contract must be awarded on the basis of MEAT. Is this the case?

If the contract is awarded on the basis of (MEAT) then:

· Ensure that the award criteria are linked to the subject matter of the contract (for example, quality, price, technical merit, aesthetic, functional or environmental characteristics, running costs, cost-effectiveness, after-sales service, delivery date and delivery period or period of completion) and not to the capability of bidders.
· Check that the justification for awarding points under each criterion was documented by the evaluation committee  

· Check additions / tots of scores awarded under various award criteria
	
	

	6.5
	Check that if any tenders were rejected due to being 'abnormally low', that the conditions under Article 55 have been met, namely, 

· prior to rejecting the tender has the contracting authority requested in writing details of the constituent elements of the tender that it considers relevant in justifying the abnormally low tender price (See article 55 for the type of details). 
	
	

	6.6
	Was the contract awarded to the tenderer chosen by the Evaluation Committee?

Obtain a copy of the signed contract and ensure that it is signed by both the Contracting Authority and the Contractor.
	
	

	6.7
	Was the result of the contract award published in the OJEC within 48 days of the contract signature date? Obtain a copy of the notice.
	
	

	6.8
	Were all unsuccessful tenderers notified? Obtain sample letter.
	
	

	6.9
	Did any tenderer submit a complaint or appeal to the Contracting Authority? 

Review the content of the complaint and establish if the situation was satisfactorily resolved.
	
	

	Conclusion:




	Overall conclusion regarding the tendering procedure used for the award of the contract.




Contract implementation stage

Sub-Objective 7: To obtain evidence that, where additional costs have occurred on contracts, the contracting authority has followed proper procedures for the award of contracts for any additional works that have arisen. 

	The general principle is that during the implementation stage of the contract, the contracting authority may not amend an essential condition of the invitation to tender. Any modification relating to an essential condition for the award of the contract must be considered equivalent to the conclusion of a new contract, requiring, in principle, a new competition. A contract modification may concern: the nature of the contract (changes in the subject matter of the contract, the price, the duration, the volume of work. Contracts (or contract modifications) for additional works can only be awarded 'directly' (ie without prior advertising) if the cumulative conditions set out in Article 31(4)(a) of Directive 2004/18/EC are met.


Note the type of the original contract: (Fixed price, Re-measurement etc) …………………
Where the initial contract price has been exceeded request the contracting authority to complete the following table (excluding the final column).

	Contract costs
	£/€ (net of VAT)
	Foreseeable / Unforeseeable
	Justification for unforeseeable
	Justification accepted (Yes/No)

	Initial contract value
	
	N/A
	
	

	Price variation clause effect
	
	
	
	

	Contract variations / modifications – foreseeable 

(i)  
	
	
	
	

	Contract variations / modifications – unforeseeable 

(i)  
	
	
	
	

	Additional works – foreseeable 

(i)  
	
	
	
	

	Additional works – unforeseeable (List)

(i)  
	
	
	
	

	Final cost of contract
	
	
	
	


Ensure that additional works were awarded directly only if the following conditions (the conditions at point (a) or (b)) have been met. (Art. 31.4): 

(a) for additional works or services not included in the project initially considered or in the original contract have, through unforeseen circumstances, become necessary for the performance of the works or services described therein, on condition that the award is made to the economic operator performing such works or services  

· when such additional works or services cannot be technically or economically separated from the original contract without major inconvenience to the contracting authorities, or
· when such works or services, although separable from the performance of the original contract, are strictly necessary for its completion.

However, the aggregate value of contracts awarded for additional works or services may not exceed 50 % of the amount of the original contract;

All of these cumulative conditions (ie (i) 'unforeseen', (ii) 'not separable' or if separable 'strictly necessary', and (iii) not more than 50% of the original contract value) must be fulfilled in order to justify direct award of additional works. The exceptions provided by the procurement Directives must be interpreted strictly. 

(b) for new works or services consisting in the repetition of similar works or services entrusted to the economic operator to whom the same contracting authorities awarded an original contract, provided that such works or services are in conformity with a basic project for which the original contract was awarded according to the open or restricted procedure. As soon as the first project is put up for tender, the possible use of this procedure shall be disclosed and the total estimated cost of subsequent works or services shall be taken into consideration by the contracting authorities when calculating the estimated value of the contract. This procedure may be used only during the three years following the conclusion of the original contract.

	No.
	Test
	WP / Initials
	Conclusions / Comments

	7.1
	Assess the validity of the justifications given by the contracting authority as regards all costs classified as ‘unforeseeable’.
Based upon this assessment, where appropriate, re-classify any costs which should be classified as ‘foreseeable’. 
	
	 

	7.2
	If the ‘foreseeable’ additional costs
- exceed the relevant EU threshold (ie for works, supplies or services) then treat the 'additional works' as a new contract and repeat the audit tests in this checklist from the start up to Sub-Objective 6.
- are less than the relevant EU threshold, then treat the 'additional works' as a new contract and repeat the audit tests under Part 4 ie Contracts below the threshold. 
	
	

	7.3
	If the additional costs (foreseeable and unforeseeable) exceed 50% of the value of the original contract and have not been advertised, then consider a financial correction for non-respect of the requirements of Article 31 of the Directive.
	
	

	Conclusion:




Other risk areas

Note any cases of 

· Under-estimation of the contract value (ie estimated budget versus less than the actual tender offers) resulting in the procedure being cancelled and then being followed by a direct award (ie negotiated without any further advertising). (Note any trends in this area between contracts awarded by the same contracting authority). 
· Systematic elimination of tenderers, either at pre-selection or award stage, in order to favour a particular tenderer (non-compliance with the principle of equal treatment).
	Overall conclusion on (i) the tender award procedure and (ii) the implementation of the contract as regards their compliance with national and or EU public procurement rules.



Completed By:







Date:
Reviewed By: 







Date:
Reviewed By:








Date:
Annex 1 – Main thresholds above which contracts must be advertised in the OJEC

Article 7- Threshold amounts for public contracts

This Directive shall apply to public contracts which are not excluded in accordance with the exceptions provided for in Articles 10 and 11 and Articles 12 to 18 and which have a value exclusive of value added tax (VAT) estimated to be equal to or greater than the following thresholds:

(a) EUR 162 000 for public supply and service contracts others than those covered by point (b), third indent, awarded by contracting authorities which are listed as central government authorities in Annex IV; in the case of public supply contracts awarded by contracting authorities operating in the field of defence, this shall apply only to contracts involving products covered by Annex V;

(b) EUR 249 000 

— for public supply and service contracts awarded by contracting authorities other than those listed in Annex IV,

— for public supply contracts awarded by contracting authorities which are listed in Annex IV and operate in the field of defence, where these contracts involve products not covered by Annex V,

— for public service contracts awarded by any contracting authority in respect of the services listed in Category 8 of Annex IIA, Category 5 telecommunications services the positions of which in the CPV are equivalent to CPC reference Nos 7524, 7525 and 7526 and/or the services listed in Annex II B (See Annex 3 of this document);

(c) EUR 6 242 000 for public works contracts.

Article 8 - Contracts subsidised by more than 50% by contracting authorities

This Directive shall apply to the awarding of:

(a) contracts which are subsidised directly by contracting authorities by more than 50 % and the estimated value of which, net of VAT, is equal to or greater than EUR 6 242 000,

· where those contracts involve civil engineering activities within the meaning of Annex I, 
· where those contracts involve building work for hospitals, facilities intended for sports, recreation and leisure, school and university buildings and buildings used for administrative purposes;

(b) service contracts which are subsidised directly by contracting authorities by more than 50 % and the estimated value of which, net of VAT, is equal to or greater than EUR 249 000 and which are connected with a works contract within the meaning of point (a).

The thresholds are revised every two years and are published by the Commission in the Official Journal. (See the main thresholds and the relevant Commission Regulations in the table below). 

	Effective from
	Art 7(a)
	Art 7(b)
	Art 7(c)
	Art 8(a)
	Art 8(b)
	Directive / Commission Regulation No.

	1 Jan 2004
	162,000
	249,000
	6,242,000
	6,242,000
	249,000
	Directive 2004/18/EC



	1 Nov 2004
	154,000
	236,000
	5,923,000
	5,923,000
	154,000
	Commission Regulation No. 1874/2004 of 28 October 2004

	1 Jan 2006
	137,000
	211,000
	5,278,000
	5,278,000
	211,000
	Commission Regulation No 2083/2005 of 19 December 2005

	1 Jan 2008
	133,000
	206,000
	5,150,000
	5,150,000
	206,000
	Commission Regulation No 1422/2007 of 4 December 2007

	1 Jan 2010
	125,000
	193,000
	4,845,000
	4,845,000
	193,000
	Commission Regulation No 1177/2009 of 30 November 2009


Annex 2 – Open, restricted, negotiated and competitive dialogue procedures explained
(i) Open. Under this procedure all interested parties may submit tenders. Information on tenderers’ capacity and expertise may be sought and only the tenders of those deemed to meet minimum levels of technical and financial capacity and expertise are evaluated. If there are minimum requirements it is important that they be made clear in the notice or the request for tenders (RFT) to avoid unqualified bidders incurring the expense of preparing and submitting tenders.

(ii) Restricted. This is a two-stage process where only those parties who meet minimum requirements in regard to professional or technical capability, experience and expertise and financial capacity to carry out a project are invited to tender.
· As a first step, the requirements of the contracting authority are set out through a contract notice in the OJEU and expressions of interest are invited from potential tenderers. The contract notice may indicate the relevant information to be submitted or the information may be sought via a detailed questionnaire to interested parties.

· The second step involves issuing the complete specifications and tender documents (RFT) with an invitation to submit tenders only to those who possess the requisite level of professional, technical and financial expertise and capacity. It is important to note that, as a basis for pre - qualifying candidates, only the criteria relating to personal situation, financial capacity, technical capacity, relevant experience, expertise and competency of candidates set out in the revised Directive (Articles 45 to 48 of 2004/18/EC) are permissible. The European Court of Justice and the EU Commission have ruled clearly on this.

Contracting authorities may opt to shortlist qualified candidates if this intention is indicated in the contract notice and the number or range of candidates indicated. Shortlisting of candidates who meet the minimum qualification criteria must be carried out by non-discriminatory and transparent rules and criteria made known to candidates. The Directives require that a number sufficient to ensure adequate competition is invited to submit bids and indicate a minimum of five (provided there is at least this number who meet the qualification criteria) and up to a total of 20.

(iii) Negotiated. Outside the utilities sector this is an exceptional procedure. It may be used only in the limited circumstances set out in Articles 30 and 31 of Directive 2004/18/EC. There are two types of negotiated procedure:

(1) Contracting authorities advertise and negotiate the terms of the contract.

This process should normally involve the submission of formal tenders by at least three candidates (pre-qualified on the same basis as for the restricted procedure described at above, provided there are at least this number who meet the minimum qualification criteria) with negotiation on final terms in a competitive process. This procedure may be used mainly:

• where the nature of the requirement does not permit overall pricing;

• where it is not possible to specify requirements for a service with sufficient precision to enable tenderers to respond with priced tenders;

• where an open, restricted or competitive dialogue procedure has not attracted acceptable tenders.

(2) Contracting authorities negotiate, without advertising, the terms of the contract directly with one or more parties. This is a departure from the core principles of openness, transparency and competition and is a very exceptional procedure. The main instances where this procedure may be used are:

• in cases of extreme urgency;

• when, for technical or artistic reasons or due to the existence of special or exclusive rights, there is only one possible supplier or service provider;

• when an open or restricted procedure has not attracted appropriate tenders (provided all those who submitted tenders are included in the negotiations and the specifications of the requirement are not altered substantially);

• extension of existing contracts and repeat contracts subject to certain conditions;

• for the purchase of supplies on particularly advantageous terms, from either a supplier definitively winding up a business or the receiver or liquidator of a bankruptcy, an arrangement with creditors or similar legal or regulatory procedure.

Contracting authorities should ensure that the precise circumstances justifying negotiation, as set out in the public sector Directive, exist before deciding on the use of this procedure. It should be noted that definitions of ‘exceptions’ and ‘urgency’ are strictly interpreted by the Commission and the Courts. Factors giving rise to urgency must be unforeseeable and outside the control of the contracting authority. Where one of these exemptions is invoked, the contracting authority must be able to justify the use of the exemption. Candidates must always be treated fairly and objectively in negotiations.

(iv) Competitive dialogue
The competitive dialogue procedure is aimed at providing a certain amount of flexibility with particularly complex projects. However, it can only be used in the specific circumstances expressly provided for in Article 29 of the Directive.  
Under what circumstances can the competitive dialogue be used?

Complexity and objective impossibility

The first condition is that the market in question should be "particularly complex". The second paragraph of Article 1(11)(c) envisages two types of markets that are regarded as being particularly complex, specifically "where the contracting authorities:

· are not objectively able to define the technical means .... capable of satisfying their needs or objectives and/or

· are not objectively able to specify the legal and/or financial make-up of a project.

Contracting authorities which carry out particularly complex projects may, without this being due to any fault on their part, find it objectively impossible to define the means of satisfying their needs or of assessing what the market can offer in the way of technical solutions and/or financial/legal solutions. This situation may arise in particular with the implementation of important integrated transport infrastructure projects, large computer networks or projects involving complex and structured financing the financial and legal make-up of which cannot be defined in advance." In view of the fact that this is a special procedure whose use is regulated, it is necessary to examine on a case by case basis the nature of the market in question, taking account of the capacity of the contracting authority concerned to verify whether use of the competitive dialogue would be justified. 

Technical complexity

Technical complexity exists where the contracting authority is not able to define the means of satisfying its needs and/or able to achieve its objectives. Two cases may arise: either that the contracting authority would not be able to define the technical means to be used in order to achieve the prescribed solution; this should be fairly rare given the possibilities of establishing technical specifications – totally or partially - in terms of functionality or performance or – which would occur more often – that the contracting authority would not be able to determine which of several possible solutions would be best suited to satisfying its needs. In both cases, the contract in question would have to be considered as being particularly complex. Let us take the example of a contracting authority wanting to create a connection between the shores of a river – it might well be that the contracting authority cannot determine whether the best solution would be a bridge or a tunnel, even though it would be able to establish the specifications for the bridge (suspended, metal, in pre-stressed concrete, etc.) or the tunnel (with one or more tubes, to be constructed under or on the riverbed, etc.). In this case, use of a competitive dialogue would also be justified. 

Legal or financial complexity

Financial or legal complexity “may arise in particular … with the implementation of … projects involving complex and structured financing the financial and legal make-up of which cannot be defined in advance.” Such issues arise very often in connection with Public Private Partnership projects.

Annex 3
Annex IIB

	Category No
	Subject
	CPC Reference No
	CPV Reference No

	17
	Hotel and restaurant services
	64
	From 55000000-0 to 55524000-9, and from 93400000-2 to 93411000-2

	18
	Rail transport services
	711
	60111000-9, and from 60121000-2 to 60121600-8

	19
	Water transport services
	72
	From 61000000-5 to 61530000-9, and from 63370000-3 to 63372000-7

	20
	Supporting and auxiliary transport services
	74
	62400000-6, 62440000-8, 62441000-5, 62450000-1, From 63000000-9 to 63600000-5 (except 63370000-3, 63371000-0, 63372000-7), and 74322000-2, 93610000-7

	21
	Legal services
	861
	From 74110000-3 to 74114000-1

	22
	Personnel placement and supply services

	872
	From 74500000-4 to 74540000-6 (except 74511000-4), and from 95000000-2 to 95140000-5

	23
	Investigation and security services, except armoured car services
	873 (except 87304)
	From 74600000-5 to 74620000-1

	24
	Education and vocational education services
	92
	From 80100000-5 to 80430000-7

	25
	Health and social services
	93
	74511000-4, and from 85000000-9 to 85323000-9 (except 85321000-5 and 85322000-2)

	26
	Recreational, cultural and sporting services
	96
	From 74875000-3 to 74875200-5, and from 92000000-1 to 92622000-7 (except 92230000-2)

	27
	Other services

	
	


� eg all tender prices are above a recent and well based budget price. This would mean that they were not 'suitable'. On the other hand, tenders received after the deadline would not be 'unsuitable' but would be 'irregular' as referred to in Article 30.


� The contracting authority must draw up a report explaining the reasons for using this procedure


� Shortening of the time limits is permitted only if the PIN includes all the information required for the contract notice in Annex VII A of the Directive, insofar as that information is available at the time the PIN is published, and the PIN must be sent for publication between 52 days and 12 months before the date on which the contract notice was sent for publication.


� Where genuine urgency renders these time limits impracticable, shorter time-limits may be applied as follows • for receipt of expressions of interest, not less than 15 days from the date of dispatching the notice and • for receipt of tenders, not less than 10 days from the date of issue of invitation to tender. 


Electronic / online transmission: minimum times for responses may be reduced where contract notices are transmitted electronically to the OJEU and all tender documentation is made available electronically in accordance with the provisions of the revised Directives. The reduction can be up to a cumulative 12 days, reflecting the potential for time saving if up - to – date technological methods of communication and transmission are used at the various stages of the process. Conditions for availing of these potential time reductions are set out in Article 38 (5) and (6) of the revised public sector Directive.





� Art. 45 to 48 of Directive 2004/18/EC


� Except employment contracts.


� Except contracts for the acquisition, development, production or co-production of programmes by broadcasting organisations and contracts for broadcasting time
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